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A GLANCE ON ARBITRATION AND CONCILIATION
Knowledge beyond imagination - LAWXPERTSMV

What is arbitration ?

Arbitration = procedure in which a dispute is submitted, by agreement of the parties

To whom ? One or more arbitrators

What they do ? A binding decision on the dispute # Defined by WIPO.

What is conciliation?
Conciliation = process of amicable settlement of disputes by the parties with the

assistance of a conciliator.

In India at present the arbitration and concillation proceedings are governed by

Arbitration and Conciliation Act, 1996
What is the object of this Act ?

The main objectives of the Act can be gathered from its statement of reasons and
objective:

To cover international commercial + domestic - arbitration & conciliation .

To provide fair, efficient arbitral procedure .

To make arbitral awards an reasoned decisions.

To ensure that the Arbitral tribunal remains within the limits of its jurisdiction.

To minimize the supervisory role of courts in the arbitral process.

To permit other amicable ways to settle disputes viz mediation, conciliation etc

To enforce arbitral award as if it were the decree of the court.
To treat conciliation settlements as arbitral award.
To provide mechanism to enforce foreign award.

Arbitration analysed !

What is arbitration ? # Relevant Provision : Sec: 2 (1) (a),
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Definition : Arbitration = any arbitration whether or not administered by permanent

arbitral institution.

The above definition actually do not define what is an arbitration thus lets resort to

other sources.

Other definitions :

Definition by WIPO ( Refer supra)

Definition : Justice Romilly : Case Law : Collins v Collins:

Arbitration = reference to the decision of one or more persons, either with or, without

an umpire of a particular matter in difference between the parties.

Common Understanding : Thus ! Arbitration = the submission by two or more parties
of their dispute to the judgment of a third person called the “arbitrator”, and who is to

decide the controversy in a judicial manner.

PRINCIPLES TO BE REMEMBERED

Arbitration requires a dispute.

An agreement to refer future disputes to arbitration is only an agreement, and not
arbitration.

Even where a dispute has arisen and the parties agree to have it decided by a third
person that may not be arbitration unless that person is to act judicially.

THUS ! Arbitration require the existence of dispute between the parties and their

agreement to refer it to the decision of a third person with the intention that he shall act

judicially.
UPSC MAINS QUESTION 2005 : PART II: QUESTION 8 a

BRAIN TICKLE ! Can criminal matters be referred to arbitration ?

Answer : Whatever be the type of dispute, the matter in dispute must be of a civil nature,
Matters of criminal nature cannot be referred to arbitration.

Reason : In most cases, reference to arbitration shuts out the jurisdiction of the courts,
except as provided in the Act and since criminal courts cannot be deprived of their
jurisdiction to try criminals, no criminal matter can be referred to arbitration.

Further crime is action against state thus it cannot be lightly dealt by an arbitrator.
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What is an Arbitration agreement ? Relevant Provision : Section (7) (1)

Arbitration agreement = an agreement by parties to submit to arbitration in respect

of a defined legal relationship, whether contractual or not.
REQUIREMENTS OF AN ARBITRATION AGREEMENT :

REQUIREMENT I - It must be concerned with some legal relationship # ICICI Ltd., v

East Coast Boat Builders and Engineers Ltd.
REQUIREMENT II - It must refer some dispute — present or future !
REQUIREMENT III- The dispute must not be criminal in nature !

What is the effect of existence of such arbitration agreement ?

Relevant Provision section : 8
IF ! any party to an arbitration agreement brings before a judicial authority the matter covered
by the agreement.

THEN ! the other party may apply for stay of the suit and for order of reference to arbitration.

NOW ! the judicial authority before which an action is sought shall refer the parties to

arbitration.
PRE- REQUISITE : The only condition is that the application shall be accompanied with the

original arbitration agreement or a duly certified copy thereof.

APPOINTMENT OF ARBITRATOR

Who decides the number of arbitrators ?

Relevant Provision : Section 10

Who ? The parties are free to determine the number of arbitrators
Condition : such number shall not be an even number

If not decided : the arbitral tribunal shall consist of a sole arbitrator.

Who appoints the arbitrator ?

Relevant Provision : Section 11

Who ? The parties must appoint the arbitrator within 30 days.

On failure ! The other party may apply for appointment of an arbitrator by filing an
application under section 11(6).
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Insufficiency of arbitrator : Even if two arbitrators nominated by the parties do not "
appoint a presiding officer, an application can be made.

To whom ? The Hon'ble Chief Justice for appointment of the presiding arbitrator.

:' CASE LAW : West Bengal & Ors. vs. Associated Contractors

FINDINGS : The applications under section 11 is not to be moved before the Court as
defined but before the Chief Justice either of the High Court or Supreme Court or their
delegates as the case may be. It has no precedential value being a decision of the judicial

authority, which is not a Court of record.

) Appointment of arbitrator by court !
Who can appoint ?

v" In the case of domestic arbitration - the Chief Justice of a High Court may appoint
an arbitrator
v" In the case of international commercial arbitration - the Chief Justice of the

Supreme Court of India may appoint

For more... subscribe for Premium plans.
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MISSION IAS 2018 : LAW OPTIONAL : LAWXPERTS MV INDIA.

ADMISSIONS OPEN FOR 2018 BATCH : STARTS FROM 22ND APRIL 2017

FEATURES OF LAW OPTIONAL PLAN -2018:

1. MICROPLANS - will tell you what to study :everyday. Daily goals. So that you can
complete your law optional syllabus by April 2017.
. MICROPLANS FOR 3 WEEKS IS ATTACHED WITH THIS NOTIFICATION.

2. TRIO-NOTES : FOR ALL TOPICS IN UPSC LAW SYLLABUS.
i. UNDERSTANDING NOTES : To introduce you into any topic. Serves as a primer.

ii. COMPREHENSIVE NOTES : It will encompass materials, from 5-6 standard and
reference books, scientifically researched and arranged in a manner to ignite and
prepare the minds of the law optional students to face the UPSC.

iii. REVISION NOTES : This will give you the gist of the comprehensive notes. This will
come in handy just before your mains exams.

e BEST THING IS YOU CAN GET THE THREE TYPES OF NOTES : AS PER
MICROPLANS.
e NOTES WILL BE UPDATED WITH CURRENT AFFAIRS.
e NOTES WILL CONTAIN PREVIOUS YEAR UPSC QUESTIONS
3. TEST-SERIES FOR LAW OPTIONAL IS INCLUDED IN THIS PACKAGE :

78% UPSC LAW OPTIONAL QUESTION PAPER 2016 WAS REFLECTED OUR

PREMIUM LAW OPTIONAL TEST SERIES 2016.

FEATURES :
1. TOPIC-WISE
2. SUBJECT-WISE
3. PAPER-WISE
4. FULL-LENGTH TEST (PAPER 1 & II)
1. AROUND 25 TESTS WILL BE CONDUCTED.
2. QUESTION PAPER WILL BE IN TUNE WITH CURRENT AFFAIRS.
3. SOLUTION WILL BE GIVEN TO YOU RIGHTAWAY.
4. EVALUATION WILL BE DONE WITHIN 48-72 HOURS WITH INDIVIDUAL FEEDBACK

FOR EVERY QUESTION.
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5. EVALUATION REPORTS WITH SPECIFIC REMARKS.(SEE APPENDIX FOR MODEL
REPORT)

6. YOU CAN TAKE ANY TEST AT ANY TIME UNTIL YOUR LAW OPTIONAL MAINS
2017.

LAW OPTIONAL PLAN 2018 - PAYMENT LINKS

COURSE FEE : 25000 RS.

INTEGRATED PLAN LINKS:-
One Time Payment Rs. 25000/- PAYMENT LINK - https://imjo.in/gb7kMa

2 INSTALLMENTS Rs. 12,500/-: PAYMENT LINK - https://imjo.in/2hPmy6

3 INSTALLMENT Rs. 8333/- PAYMENT LINK - https://imjo.in/gbfcAT
5 INSTALLMENT Rs. 5000/- PAYMENT LINK - https://imjo.in/Pk8m75

|
CONTACT US :

1. OUR WEBSITE : www.lawxpertsmv.com

2. EMAIL ID : lawxpertsmv@gmail.com

3. GIVE US A CALL BACK REQUEST BY SMS OR EMAIL ID.
e SMSTO8903618144 <NAME> SPACE <BEST TIME TO CALL YOU>
e EMAIL TO lawxpertsmv@gmail.com

LAW OPTIONAL FOR UPSC : FACTS AND MYTHS.

1. WHY LAW OPTIONAL ? Law optional, for UPSC, is high scoring with top success
rate.

2 IS LAW SYLLABUS VOLUMINOUS ? Law is, as any another optional subjects, will
have its pros and cons. Its syllabus is vast. No doubt about that. But still UPSC do not
want you to mug up case laws or sections in the legislations.

3. IS LAW OPTIONAL RISKY TO OPT FOR UPSC? Not at all. Do not believe in myth
that law optional is rare. Doubt it ? See for yourself at ANNUAL REPORT OF UPSC 2014-
15.

4, I AM NOT FROM LAW BACKGROUND. SHOULD I CHOOSE LAW ?Law is a
Technical subject. Law for UPSC is NOT TECHNICAL as it seems.
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5. WHY? Because you are not expected to argue as a legal counsel for your client
before the supreme court of India. You are ONLY expected to know the General
principles of Law. Also, Ignorance of the law excuses no one.

6. Our modules are, and will be, designed to cater both law and non-law students.

FOR MORE DETAILS : http://www.lawxpertsmv.com/our-plans
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